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The purpose of this newsletter is to give our clients an overview of some recent developments in English corporate
law, specifically the four or five issues that we believe will be most relevant. Our view on what’s relevant is coloured
by what we spend the most time talking to clients about, our own thoughts as to the potential impact of a
development, and the extent to which a decision is in itself particularly surprising or interesting. If you have any
suggestions as to areas (or specific decisions) that you would like to see covered in future issues, please do let us
know - contact details are on the back page.
In this issue we will look at a case from earlier in the year concerning an agreement that had been signed, despite
certain key terms being missing. The Court had to consider the most important question for any contract – is it
agreed? We also have a summary of new regulations that will make reverse vesting and good/bad leaver
provisions easier to operate, by making it easier for a company to buy back its own shares.
Clients often ask about the precise meaning of “all reasonable endeavours” – there is a summary in this issue of
several recent cases looking at what is required of people committed to using them. We have also considered a
2013 case concerning the obligations of appointee directors, and how their duties to the company and to their
appointor can be reconciled. Finally, we look at a case reported in the last month, which raises an interesting point
on separate corporate personality, and the circumstances in which a shareholder can be held responsible for
the actions of a company.

Is it Agreed?
One of the trickiest questions for us to address is when
we are handed an executed agreement by a client
which includes within it the expression “[which is] to be
agreed”, or where a seemingly essential term is missing,
and we are asked whether the agreement is binding.
We then have to consider whether terms can and
should be implied. Annoyingly for clients, these rarely
lead to “yes” or “no” answers. The paradox is that,
whilst each case must be decided on its own facts, our
task is to find a prior case with the closest-fitting fact
pattern to use as the basis for our opinion.

Earlier this year the Court of Appeal had to consider a
two party settlement agreement, which included three
future supply agreements, two of which were
performed, but the third was not and the purchaser
sued for damages1. The supplier argued that this third
agreement was unenforceable as some key terms
hadn’t been agreed, namely a delivery schedule and
certain details with respect to charges.
The dispute was referred to arbitration in accordance
with the third agreement and the tribunal determined

that the third agreement lacked essential terms;
preventing it from being enforced on the grounds of
uncertainty.
The High Court set aside the arbitration decision and
the Court of Appeal agreed. It was key to this decision
that two of the agreements had already been
performed and that all of the agreements had been
entered into at the same time. This was taken to
indicate an underlying intention of the parties to create
a long-term arrangement. The supplier had also taken
the benefit of the settlement agreement, in which the
purchaser abandoned various claims.
Moreover it was determined that the unspecified terms
could be made certain (by an arbitrator) to enable the
agreement to be carried out.
What is interesting in this case is the willingness to fix
incomplete commercial arrangements that are clearly
intended to be enforceable. The best advice remains,
however, to fill all the gaps and delete all those square
brackets.

Reverse Vesting or Leaving
Companies frequently have the ability to buy back their
shares from shareholders in certain circumstances –
most commonly as a result of good leaver/bad leaver
provisions in their articles. With early stage companies
often aiming to emulate the Silicon Valley scene by
adopting reverse vesting, whereby a proportion of the
founders’ equity that decreases over time is subject to
a clawback, this is becoming an issue much earlier in a
company’s life than has previously been the case.
The trouble is that, for English companies, there are
restrictions on how a company can buy back its shares.
The easiest route is to buy back out of “distributable
reserves” – essentially profits that the company has
accumulated – but for many of these early stage
businesses there are no accumulated profits. That has
left companies with limited options, such as conducting
a new share issue to raise funds to buy back the old
shares; a process that is far more time-consuming,
convoluted and expensive than would usually be
warranted by the buyback.
Legislative reform, for once, to the rescue. Under the
new Buyback Regulations 2013, small amounts of
cash, not exceeding the lower of £15,000 or the value
of 5% of the share capital in any financial year, can
now be used to buy back shares regardless of a
company’s profit position. In our opinion, this may be
helpful in some instances – particularly in bad leaver
or reverse vesting situations where the price for the
buyback is low.

All Reasonable Endeavours
It has, at times, been the policy of some City firms to
give a specific warning before advising a client to agree
a best endeavours obligation. This involved an
appreciation as to what is intended by the apparently
less onerous requirement to use (all) reasonable
endeavours. Recently there have been some interesting
cases in this area.
The High Court gave some guidance in 2010 that an all
reasonable endeavours obligation did “not always
require the obligor to sacrifice its own commercial
interest2”. In this case, the obligation was to use “all
reasonable but commercially prudent endeavours” for
serving a planning permission (in connection with the
Chelsea Barracks redevelopment ultimately withdrawn
by the applicant as a result of concerns expressed by
a number of high profile individuals including the Prince
of Wales and the Mayor of London). The judgment is
clear that, even without the additional requirement for
prudence, the defendant could properly consider its
own commercial interests without necessarily being in
breach of the endeavours obligation.
In 2012 the Court of Appeal established that, if an all
reasonable endeavours obligation requires (in that case,
an airport) to act against its commercial interest, it must
be measured against an overall commercial objective3.
This case concerned Blackpool Airport remaining open
beyond normal working hours for a flight of a low cost
airline (the cost of keeping it open, in this case, for a
single flight greatly exceeding any revenue generated
by the airport as a result). Accordingly, it was
determined that if the overall objective could not be
realised, the airport should not be bound to continue to
act – in this case, for a fifteen year term - against its
commercial interest.
However, this is not as straightforward as it may seem.
The context may be different where the parties’
underlying arrangements are more of a risk-sharing
nature and there is a clear interdependency between
them.

YouGov Poll
According to a YouGov survey for the Legal
Services Consumer Panel published on 21 June
2013, only 47% of the general public in England
and Wales say they would generally trust lawyers
to tell the truth. We think that’s refreshingly high,
given that most were probably aggrieved at
answering a barrage of mundane questions, no
doubt having failed to avoid the pollster by
crossing the road prematurely or exiting
Sainsbury’s from the rear.

Earlier this year, the High Court had to consider the
actions of a developer who suspended work on a
medical centre because the recession had rendered
the construction “economic suicide4”. A lease
agreement required the developer to carry out the
works diligently (in clause 3.1) and separately to use all
reasonable endeavours to ensure that the works are
completed as soon as reasonably practicable (in
clause 4). Neither requirement was expressly worded
to be subject to the other.
There was some consideration in the judgment as to
whether diligently (in a development contract) relates to
the manner in which the work is carried out, or in the
alternative the timing or order of them. If only the former,
this would seem to give the claimant no remedy at all
for an indefinite suspension.
Much more interesting is the analysis of the
interrelationship between the developer and the
tenant. The tenant had relied on clause 3.1 in
organising the fit-out of the centre, securing the
services of medical staff and putting in place an
agreement with the local Primary Care Trust. In short,
the result of the tenant being left with an uncompleted
arrangement, being at risk on these other
arrangements and having no remedy, was not a
proposition the arbitrator supported.
Interestingly, and in a nod to having regard to external
factors (per the earlier cases), the High Court agreed
that the developer’s obligation could have been satisfied
had the developer taken reasonable endeavours to
ensure that sufficient capital and other resources were
in place to complete the work. Had this been factually
established, this could have been a difficult issue for the
court to address. It was not. Arguably, by stopping
work the developer was securing the possibility of
restarting the work at a future date. A delay of over a
year may, however, have been too difficult a pill for the
High Court to swallow. Having regard to the diligence
obligation (in clause 3.1), it was determined that the
developer could not simply suspend works for
commercial reasons. Presumably the developer has
now qualified these obligations in its other
arrangements.

Appointee Directors and Fiduciary Duties
We have often spoken about, and advised on the
distinct, and potentially conflicting, roles of a(n) (investor)
shareholder and its appointee director(s).
Of course, shareholders may vote their rights as they
see fit, and often do so to maintain one or more
appointee directors on the board of a company. For
such a director, however, even though the individual
may be the same person who exercises shareholder
rights, it is quite different. Although that director’s

appointment is established by his appointee
shareholder, he must comply with his statutory and
fiduciary duties to the company first - even though this
may be disadvantageous to his appointor and indeed
may favour another shareholder5.
In a recent case, the High Court had to consider a
circumstance where two directors fell out with a third
director, and resolved (in a manner consistent with the
probably, poorly drafted articles) to remove him as a
director6. All three directors were also founders of an
ultimate holding company, and they had signed a
shareholders’ agreement providing the third founder
with rights to appoint himself as a director. Clearly the
third director could exercise his rights in the
shareholders’ agreement to have himself re-appointed
but this would be pointless, as pursuant to the articles
he could be removed again by the other two.
It was argued on behalf of the two other founders
that they had no choice but to remove the third, and
that they were acting in accordance with their
fiduciary duties. The High Court considered that it
was an implied term of the shareholders’ agreement
that the other directors were not entitled to vote as
directors to remove the third founder (or take steps
voluntarily to render performance of his appointment
right “impossible” or “futile”). On the one hand, it
was acknowledged that this could not be implied if
to do so would have put the other directors in a
position of non-compliance with their fiduciary
duties, but on the other hand if the directors could
have acted to avoid that non-compliance, then the
agreement could be upheld.
The court found that the two founder directors could
have procured that the shareholder (a Caymanregistered intermediate company in which they had the
requisite voting majority) would (a) sanction their alleged
breach of duty, (b) change the articles to render them
consistent with the shareholders’ agreement, or (c)
simply give a direction to the board not to remove the
third founder as a director.
One interesting aspect of this case is the artificiality of
the distinction between the shareholder and the
director where they are the same individual. The
directors in their capacity as such could not take action
where it put them as founders in breach of an
agreement. Of course this must be subject to
circumstances where, as directors, they are required
to act in a certain way. But those requirements will be
construed narrowly especially if an alternative course
of action can be taken.
It would have also been interesting to see whether the
High Court would have taken the same view had there
been no further assurance provision in the underlying
shareholders’ agreement, which required the parties to
act to give effect to it.

Separate Corporate Personality
The essential element of corporate personality from
which all consequences flow is that a company is legally
distinct from its members. Its rights and liabilities are
not those of its members. It has legal personality. We
call it the corporate veil, though etymologists would say
it should be a “mask”.
We lift the mask (or pierce the veil) from time to time,
which allows members to face the consequences of the
Company’s acts, but only where “special
circumstances exist indicating it is a mere façade
concealing the true facts7”. As students it was simpler
to remember those special circumstances by the
acronym FLAGETT. Nothing quite like rote.

In this particular case the “F” could also stand for
“Family” - on 12 June judgment was given by the
Supreme Court on a divorce case concerning a number
of companies beneficially held by the husband and
whether the Court had the power to transfer seven
properties to the wife given that they legally belong to
those companies, and not the husband8. Although, as
a matter of family law, the companies’ properties could
be treated as being part of the marital assets for the
purposes of assessing the husband’s resources, the
Court could not order them to be transferred. To have
the properties transferred, the Supreme Court needed
to establish that the husband and the companies were
of the same personality, and lift the mask.
This case concerned issues of evasion, as opposed to
being a sham or façade, specifically, the prior existence
of a legal right against the person in control of a
company (i.e. the husband) which exists separately to
the company’s involvement, and the interposing of the
company in an attempt to defeat or frustrate that right.
FLAGETT lives on. Sadly for the ex-wife, the properties
were all mortgaged and she may therefore have more
legal process to go in order to take ownership of them!
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3 - Jet2.com Limited v Blackpool Airport Limited [2012] EWCA Civ 417.
4 - Morris Homes (West Midlands) Limited v Keay and Keay [2013] EWHC (TCC).
5 - For a most excellent review of this (and, for oval ball connoisseurs, the arrangements for the
restructuring of Welsh Regional Rugby in 2003), see the judgment of Lord Justice Stanley Burnton in
Hawkes v Cuddy and others [2009] EWCA Civ 291. A longer article on this case is available to PLC
subscribers at www.practicallaw.com/4-501-7833
6 - Jackson v Dear and Griffith [2012] EWHC 2060 (Ch).
7 - Woolfson v Strathclyde Regional Council 1978 SC (HL) 90 per Lord Keith.
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